Minutes of the Minnesott Beach Board of Adjustment
May 13, 2008

A meeting of the Board of Adjustment, Town of Minnesott Beach, was held on Tuesday, May
13, 2008, at the Minnesott Beach Town Hall.

MEMBERS PRESENT: Chairman Josh Potter, Mr. Charles Salter, Mr. Dave Stewart, Mr. Eber
Warren, and Mr. Larry Whorton.

MEMBERS ABSENT: None

OTHERS PRESENT: Tim Fowler, Paul Abare, Malcolm Rubel, Brad Rice, Robert McDonald,
Connie Kinney, Jeff Bland, Paul & Donna Scott, Mary Whorton, Richard Skreba, Mary Salter,
Janet Armstrong, Star & Guy Murphy, Bill Adkins, Ken Heath, reporter Kathy Enzerink of the
Pamlico News, Herbert Nobles, contractor for Arlington Place, and others.

Chairman Potter called the Board of Adjustment to order.

A quorum was confirmed.

Chairman Potter informed the town that the Board will be following the rules set forth by The
Zoning Board of Adjustment in North Carolina, Second Edition, 1984, Institute of Government.

Chairman Potter stated that the purpose of the hearing was the request for a variance by Mr. Paul
Scott from the decision of the Acting Zoning Administrator to deny a permit concerning Article

VIII, Section 2.C.1 of the Town of Minnesott Beach’s Zoning Ordinance as it applies to Lots 52
and 53, Lake Minnesott Estates recorded in Map Book 6, page 10 (735 Phillips Drive, Minnesott

Beach, Pamlico County, NC).

Chairman Potter read Article VIII, Section 2.C.1 as follows: Swimming pools shall be protected
by a 5 foot fence and self-closing latching gates to keep children and animals from having
unsupervised access. (Rev. 3/11/97)

Chairman Potter stated that the Board of Adjustment does not have unlimited discretion in
deciding whether to grant a variance. Under the State Enabling Act, the Board is required to
reach three conclusions as a prerequisite to the issuance of a variance: (a) that there are practical
difficulties or unnecessary hardships in the way of carrying out the strict letter of the ordinance.
The courts have developed three rules to determine whether in a particular situation “practical
difficulties or unnecessary hardships” exist. The rules are as follows: (1) If he complies with the
provisions of the ordinance, the property owner can secure no reasonable return from, or make
no reasonable use of his property. (2) The hardship of which the applicant complains, results
from unique circumstances related to the applicant’s land. (3) The hardship is not the result of
the applicant’s own actions. (b) that the variance is in harmony with the general purposes and
intent of the ordinance and preserves its spirit, and (c) that in granting of the variance, the public
safety and welfare have been assured and substantial justice has been done.



The first person heard was Acting Zoning Administrator David Stewart. Mr. Stewart stated that
he denied the permit because the plans and sketch of the proposed construction failed to meet the
requirements of Article VIII, Section 2.C.1 of the Zoning Ordinance. There were no questions
asked of Mr. Stewart.

Mr. Paul Scott presented reasons for his request for a variance. He shared that a 4 foot fence
already existed on one side of his yard. Mr. Scott said to remove and replace the fence witha 5
foot wooden fence would cost approximately $1,500.

Member Whorton asked if the Scotts could extend the fence to 5 feet. The response was no.
Member Warren asked could a 5 foot fence be run along side the 4 foot for the length needed.
Mr. Scott responded that they really did not want to do that. Member Stewart asked for a
definition of hardship. Member Whorton and Chairman Potter stated that the definition had just

been read.

Ms. Donna Scott, Mr. Scott’s wife state that in many places ordinances called for a 4 foot fence
for private residences and that a 5 foot fence was required only for public pools. She also stated
that there were existing pools in town that did not have fences.

Planning Board Member Mac Rubel and Planning Board Chairman Tim Fowler rebutted Ms.
Scott’s statement.

With there being no further comments, Chairman Potter ended the public hearing.

The Board then proceeded to make a decision. Chairman Potter stated that the Board must vote
on three conclusions and that to issue a variance there must be four votes in the affirmative on
each of the three conclusions.

(a) There are practical difficulties or unnecessary hardships in the way of carrying out the strict
letter of the ordinance. This is substantiated by rules (1) If he complies with the provision of the
ordinance, the property owner can secure no reasonable return from, or make no reasonable use
of, his property. (2) The hardship of which the applicant complains results from unique
circumstances related to the applicant’s land. (3) The hardship is not the result of the applicant’s
own actions.

Vote: 2 yes — David Stewart and Charles Salter; 3 no — Larry Whorton, Eber Warren, and Josh
Potter.

(b) The variance is in harmony with the general purpose and intent of the ordinance and
preserves its spirit.

Vote: 1 yes — David Stewart; 4 no — Larry Whorton, Eber Warren, Charles Salter and Josh
Potter.

(¢) The granting of the variance secures the public safety and welfare and does substantial
justice.



Vote: 1 yes — David Stewart; 4 no — Larry Whorton, Eber Warren, Charles Salter, and Josh
Potter.

Commissioner Warren made a motion to deny the variance.

Vote: 3 yes — Larry Whorton, Eber Warren, and Josh Potter; 2 no — David Stewart and Charles
Salter.

Motion passed.

Mayor Potter then informed Mr. & Mrs. Scott that they will be notified in writing of the Board’s
decision to deny the variance.

Chairman Potter shared with Mr. and Mrs. Scott that they could appeal the board’s decision.

Chairman Potter stated that an appeal from the decision of the Board of Adjustment shall be to
the Pamlico County Superior Court. Any appeal to the superior court shall be taken within 30
days after the decision of the board is filed in such office as the ordinance specifies, or after a
written copy thereof is delivered to the appellant, whichever is latter.

Mr. Salter gave some suggestions to the Scotts as to what they could do regarding the fencing
issue. Mr. Stewart went on record that he was not a hundred percent in agreement with the
results of the variance issue and feels that they should be looked at on an individual basis.
Chairman Potter responded that variances should be given in rare cases and that if there is a
zoning ordinance issue than that is where they need to make the change if it so warrants.

Member Whorton made a motion to adjourn the Board of Adjustment. Motion passed.

Meeting was adjourned.

.....

7 /
/S adbn /( A

Barbara Baker, Town Clerk

( [4«@// 72 N

/( L /0142.«,,7([&



